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   Mr. KYL. Mr. President, I ask unanimous consent to have printed in the Record a letter to Attorney General Holder. 

   There being no objection, the material was ordered to be printed in the RECORD, as follows: 

   U.S. SENATE, 

   Washington, DC, November 2, 2011. 
Hon. ERIC H. HOLDER, Jr., 
Attorney General, U.S. Department of Justice, 
Washington, DC. 

   DEAR ATTORNEY GENERAL HOLDER: I am writing to follow up regarding my June 6, 2011 letter to you concerning the Justice Department's implementation of the Crime Victims' Rights Act--an Act that I co-sponsored. I am writing to ask why the Justice Department persists in taking the view that the CVRA does not extend rights to crime victims until the formal filing of criminal charges. 

   As I explained in my earlier letter to you, Congress intended the CVRA to broadly protect crime victims throughout the criminal justice process--from the investigative phases to the final conclusion of a case. Congress could not have been clearer in its direction that using ``best efforts'' to enforce the CVRA was an obligation of ``[o]fficers and employees of the Department of Justice and other departments and agencies of the United States engaged in the detection, investigation, or prosecution of crime.......'' 18 U.S.C. §3771(c)(1) (emphasis added). Congress also permitted crime victims to assert their rights either in the court in which formal charges had already been filed ``or, if no prosecution is underway, in the district court in the district in which the crime occurred.'' 18 U.S.C. §3771(d)(3) (emphasis added). 

   As you know, it has now been more than four months since I sent the letter to you explaining this clear point. In those four months, I have not received any response from you. Instead, during that time, on October 1, 2011, you promulgated new Attorney General Guidelines for Victims and Witness Assistance. These Guidelines persist in misconstruing the CVRA so that it does not extend any rights to victims until charges have been filed. Your Guidelines state: ``CVRA rights attach when criminal proceedings are initiated by complaint, information, or indictment.'' Guidelines at 8. 

   The Guidelines you have promulgated now conflict quite clearly with the CVRA's plain language. This is not simply my view. One court of appeals has addressed the issue of whether the CVRA applies only after charges have been filed. In In re Dean, 527 F.3d 391 (5th Cir. 2008), the Department took the position that crime victims had no right to confer with federal prosecutors until the Department had filed a plea agreement in court. The agreement involved a corporation (BP Products North America) whose illegal actions had resulted in the deaths of fifteen workers in an oil refinery explosion. In rejecting the Department's position that it did not have to confer with victims earlier, the Fifth Circuit held that ``the government should have fashioned a reasonable way to inform the victims of the likelihood of criminal charges and to ascertain the victims' views on the possible details of a plea bargain.'' Id. at 394. 

   In spite of this binding decision from the U.S. Court of Appeals for the Fifth Circuit, you have now promulgated guidelines that directly conflict with that decision. As a result, it continues to appear to me (as I noted in my earlier letter) that your prosecutors are failing to extend rights to potentially thousands of crime victims within the Fifth Circuit in Louisiana, Mississippi, and Texas. 

   The Fifth Circuit's decision is hardly an outlier. To the contrary, so far as I have been able to determine, the Fifth Circuit's position is supported by all other court decisions that have decided the issue. For example, in United States v. Rubin, 558 F.Supp.2d 411, 419 (E.D.N.Y. 2008), the court discussed a claim by various movants that they had been victimized by a criminal fraud. The court explained that CVRA can attach before charges are filed: 

   Quite understandably, movants perceive their victimization as having begun long before the government got around to filing the superseding indictment. They also believe their rights under the CVRA ripened at the moment of actual victimization, or at least at the point when they first contacted the government. Movants rely on a decision from the Southern District of Texas for the notion that CVRA rights apply prior to any prosecution. In United States v. BP Products North America, Inc., the district court reasoned that because §3771(d)(3) provided for the assertion of CVRA rights ``in the district court in which a defendant is being prosecuted for the crime or, if no prosecution is underway, in the district court in the district in which the crime occurred,'' the CVRA clearly provided for ``rights ..... that apply before any prosecution is underway.'' United States v. BP Products North America, Inc., Criminal No. H-07-434, 2008 WL 501321 at *11 (S.D. Tex. Feb. 21, 2008) (emphasis in original), mandamus denied in part, In re Dean, 527 F.3d 391 (5th Cir. 2008). But, assuming that it was within the contemplation and intendment of the CVRA to guarantee certain victim's rights prior to formal commencement of a criminal proceeding, the universe of such rights clearly has its logical limits. For example, the realm of cases in which the CVRA might apply despite no prosecution being ``underway,'' cannot be read to include the victims of uncharged crimes that the government has not even contemplated. 

   Rubin, 558 F.Supp.2d at 419. 

   United States v. Okun, 2009 WL 790042 (E.D. Va. 2009), also reached the same conclusion that CVRA rights can apply before charges are filed: 

   Victims have been permitted to exercise CVRA rights before a determination of the defendant's guilt. See, e.g., United States v. Edwards, 526 F.3d 747, 757-58 (11th Cir. 2008); In re Mikhel, 453 F.3d 1137, 1138-39 (9th Cir. 2006) (per curiam); see also United States v. Rubin, 558 F.Supp.2d 211, 418 (E.D.N.Y. 2008) (anyone the government identifies as harmed by the defendant's conduct is a victim). Furthermore, the Fifth Circuit has noted that victims acquire rights under the CVRA even before prosecution. See In re Dean, 527 F.3d 391, 394 (5th Cir. 2008). This view is supported by the statutory language, which gives the victims rights before the accepting of plea agreements and, therefore, before adjudication of guilt. See 18 U.S.C. §3771(a)(4). 

   Okun, 2009 WL 790042 at *2. 

   Also agreeing that at least some CVRA rights apply before charging is In re Peterson, 2010 WL 5108692 (N.D. Ind. 2010). The court acknowledged that some rights in the CVRA do not apply before charges have been filed. But the court also specifically held that ``a victim's `right to be treated with fairness and with respect for [his or her] dignity and privacy,' 18 U.S.C. §3771(a)(8), may apply before any prosecution is underway and isn't necessarily tied to a `court proceeding' or `case,' In re Dean, 527 F.3d 391, 394 (5th Cir. 2008); United States v. BP Products North America, Inc., 2008 WL 501321 (S.D. Tex. 2008).'' Peterson, 2010 WL 5108692 at *2. 

   The most recent court decision to carefully review the Justice Department's position is Jane Does #1 and #2 v. United States, No. 08-80736-CIV-MARRA/JOHNSON (S.D. Fla. Sept. 26, 2011). In that case, the court flatly rejected the Department's claim that rights attach only after charges are formally filed: 

   The Court first addresses the threshold issue whether the CVRA attaches before the government brings formal charges against the defendant[.] The Court holds that it does because the statutory language clearly contemplates pre-charge proceedings. For instance, subsections (a)(2) and (a)(3) provide rights that attach to ``any public court proceeding ..... involving the crime.'' Similarly, subsection (b) requires courts to ensure CVRA rights in ``any court proceeding involving an offense against a crime victim.'' Court proceedings involving the crime are not limited to post-complaint or post-indictment proceedings, but can also include initial appearances and bond hearings, both of which can take place before a formal charge....... 

   Subsection (c)(1) requires that ``Officers and employees of the Department of Justice and other departments and agencies of the United States engaged in the detection, investigation, or prosecution of crime shall make their best efforts to see that crime victims are notified of, and accorded, the rights in subsection (a).'' (Emphasis added). Subsection (c)(1)'s requirement that officials engaged in ``detection [or] investigation'' afford victims the rights enumerated in subsection (a) surely contemplates pre-charge application of the CVRA. 

   Subsection (d)(3) explains that the CVRA's enumerated rights ``shall be asserted in the district court in which a defendant is being prosecuted for the crime or, if no prosecution is underway, in the district court in the district in which the crime occurred.'' (Emphasis added). If the CVRA's rights may be enforced before a prosecution is underway, then, to avoid a strained reading of the statute, those rights must attach before a complaint or indictment formally charges the defendant with the crime. 

   Id. at *3-4. 

   In sum, the plain language of the CVRA--and every reported court decision I have been able to find--all clearly indicate that the CVRA does extend rights to crime victims even before charges are filed. Yet in spite of this, the Justice Department has apparently prepared a new form letter to be sent to victims that specifically tells crime victims that they lack any rights in federal criminal cases before charges have been filed in federal court. As I understand it, this letter will be sent to victims in federal cases around the country (including victims in the Fifth Circuit, the Eastern District of New York, the Eastern District of Virginia, the Northern District of Indiana, and the Southern District of Florida) telling them that they should ``[p]lease understand that these rights only apply to victims of the counts charged in federal court.......'' 

   Compounding the confusion is the fact that your own Guidelines make it a matter of policy to confer with victims about plea negotiations even before charges have been filed. The new Attorney General Guidelines for Victims and Witness Assistance specifically state: ``In circumstances where plea negotiations occur before a case has been brought, Department policy is that this should include reasonable consultations prior to filing a charging instrument with the court.'' Guidelines at 41. I can only assume that this new policy has been put in place to avoid the outrageous situations that occurred in the Dean case and the Jane Does case, where prosecutors did not confer with victims before the Government reached final agreements with defendants. But the policy would seem to be a complete dead letter if you 
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never notify victims that they have a right under the CVRA to confer with the prosecutors. 

   In light of all this, I am writing to ask you several questions. First, when will you send an answer to the questions I raised in my June 6, 2011 letter? Second, why is the Department failing to follow the CVRA's plain language, as interpreted by these court decisions, and delaying extending crime victims their CVRA rights until after formal charges have been filed? And third, what is the Department doing to implement the Fifth Circuit's binding decision in In re Dean that crime victims can have rights under the CVRA even before criminal charges are filed? 

   Sincerely, 

   Jon Kyl, 
United States Senator. 
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(a) Rights of Crime Victims. - A crime victim has the following

rights:

(1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any

public court proceeding, or any parole proceeding, involving the

crime or of any release or escape of the accused.

(3) The right not to be excluded from any such public court

proceeding, unless the court, after receiving clear and

convincing evidence, determines that testimony by the victim

would be materially altered if the victim heard other testimony

at that proceeding.

(4) The right to be reasonably heard at any public proceeding

in the district court involving release, plea, sentencing, or any

parole proceeding.

(5) The reasonable right to confer with the attorney for the

Government in the case.

(6) The right to full and timely restitution as provided in

law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for

the victim's dignity and privacy.

(b) Rights Afforded. - In any court proceeding involving an

offense against a crime victim, the court shall ensure that the

crime victim is afforded the rights described in subsection (a).

Before making a determination described in subsection (a)(3), the

court shall make every effort to permit the fullest attendance

possible by the victim and shall consider reasonable alternatives

to the exclusion of the victim from the criminal proceeding. The

reasons for any decision denying relief under this chapter shall be

clearly stated on the record.

(c) Best Efforts To Accord Rights. -

(1) Government. - Officers and employees of the Department of

Justice and other departments and agencies of the United States

engaged in the detection, investigation, or prosecution of crime

shall make their best efforts to see that crime victims are

notified of, and accorded, the rights described in subsection

(a).

(2) Advice of attorney. - The prosecutor shall advise the crime

victim that the crime victim can seek the advice of an attorney

with respect to the rights described in subsection (a).

(3) Notice. - Notice of release otherwise required pursuant to

this chapter shall not be given if such notice may endanger the

safety of any person.

(d) Enforcement and Limitations. -

(1) Rights. - The crime victim or the crime victim's lawful

representative, and the attorney for the Government may assert

the rights described in subsection (a). A person accused of the

crime may not obtain any form of relief under this chapter.

(2) Multiple crime victims. - In a case where the court finds

that the number of crime victims makes it impracticable to accord

all of the crime victims the rights described in subsection (a),

the court shall fashion a reasonable procedure to give effect to

this chapter that does not unduly complicate or prolong the

proceedings.

(3) Motion for relief and writ of mandamus. - The rights

described in subsection (a) shall be asserted in the district

court in which a defendant is being prosecuted for the crime or,

if no prosecution is underway, in the district court in the

district in which the crime occurred. The district court shall

take up and decide any motion asserting a victim's right

forthwith. If the district court denies the relief sought, the

movant may petition the court of appeals for a writ of mandamus.

The court of appeals may issue the writ on the order of a single

judge pursuant to circuit rule or the Federal Rules of Appellate

Procedure. The court of appeals shall take up and decide such

application forthwith within 72 hours after the petition has been

filed. In no event shall proceedings be stayed or subject to a

continuance of more than five days for purposes of enforcing this

chapter. If the court of appeals denies the relief sought, the

reasons for the denial shall be clearly stated on the record in a

written opinion.

(4) Error. - In any appeal in a criminal case, the Government

may assert as error the district court's denial of any crime

victim's right in the proceeding to which the appeal relates.

(5) Limitation on relief. - In no case shall a failure to

afford a right under this chapter provide grounds for a new

trial. A victim may make a motion to re-open a plea or sentence

only if -

(A) the victim has asserted the right to be heard before or

during the proceeding at issue and such right was denied;

(B) the victim petitions the court of appeals for a writ of

mandamus within 10 days; and

(C) in the case of a plea, the accused has not pled to the

highest offense charged.

This paragraph does not affect the victim's right to restitution

as provided in title 18, United States Code.

(6) No cause of action. - Nothing in this chapter shall be

construed to authorize a cause of action for damages or to

create, to enlarge, or to imply any duty or obligation to any

victim or other person for the breach of which the United States

or any of its officers or employees could be held liable in

damages. Nothing in this chapter shall be construed to impair the

prosecutorial discretion of the Attorney General or any officer

under his direction.

(e) Definitions. - For the purposes of this chapter, the term

"crime victim" means a person directly and proximately harmed as a

result of the commission of a Federal offense or an offense in the

District of Columbia. In the case of a crime victim who is under 18

years of age, incompetent, incapacitated, or deceased, the legal

guardians of the crime victim or the representatives of the crime

victim's estate, family members, or any other persons appointed as

suitable by the court, may assume the crime victim's rights under

this chapter, but in no event shall the defendant be named as such

guardian or representative.

(f) Procedures To Promote Compliance. -

(1) Regulations. - Not later than 1 year after the date of

enactment of this chapter, the Attorney General of the United

States shall promulgate regulations to enforce the rights of

crime victims and to ensure compliance by responsible officials

with the obligations described in law respecting crime victims.

(2) Contents. - The regulations promulgated under paragraph (1)

shall -

(A) designate an administrative authority within the

Department of Justice to receive and investigate complaints

relating to the provision or violation of the rights of a crime

victim;

(B) require a course of training for employees and offices of

the Department of Justice that fail to comply with provisions

of Federal law pertaining to the treatment of crime victims,

and otherwise assist such employees and offices in responding

more effectively to the needs of crime victims;

(C) contain disciplinary sanctions, including suspension or

termination from employment, for employees of the Department of

Justice who willfully or wantonly fail to comply with

provisions of Federal law pertaining to the treatment of crime

victims; and

(D) provide that the Attorney General, or the designee of the

Attorney General, shall be the final arbiter of the complaint,

and that there shall be no judicial review of the final

decision of the Attorney General by a complainant.

[Notes] 
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(Added Pub. L. 108-405, title I, Sec. 102(a), Oct. 30, 2004, 118

Stat. 2261.)

REFERENCES IN TEXT

The Federal Rules of Appellate Procedure, referred to in subsec.

(d)(3), are set out in the Appendix to Title 28, Judiciary and

Judicial Procedure.

The date of enactment of this chapter, referred to in subsec.

(f)(1), is the date of enactment of Pub. L. 108-405, which was

approved Oct. 30, 2004.

PRIOR PROVISIONS

A prior section 3771, acts June 25, 1948, ch. 645, 62 Stat. 846;

May 24, 1949, ch. 139, Sec. 59, 63 Stat. 98; May 10, 1950, ch. 174,

Sec. 1, 64 Stat. 158; July 7, 1958, Pub. L. 85-508, Sec. 12(k), 72

Stat. 348; Mar. 18, 1959, Pub. L. 86-3, Sec. 14(g), 73 Stat. 11;

Oct. 17, 1968, Pub. L. 90-578, title III, Sec. 301(a)(2), 82 Stat.

1115, related to procedure to and including verdict, prior to

repeal by Pub. L. 100-702, title IV, Secs. 404(a), 407, Nov. 19,

1988, 102 Stat. 4651, 4652, effective Dec. 1, 1988.

A prior section 3772, acts June 25, 1948, ch. 645, 62 Stat. 846;

May 24, 1949, ch. 139, Sec. 60, 63 Stat. 98; July 7, 1958, Pub. L.

85-508, Sec. 12(l), 72 Stat. 348; Mar. 18, 1959, Pub. L. 86-3, Sec.

14(h), 73 Stat. 11; Oct. 12, 1984, Pub. L. 98-473, title II, Sec.

206, 98 Stat. 1986, related to procedure after verdict, prior to

repeal by Pub. L. 100-702, title IV, Secs. 404(a), 407, Nov. 19,

1988, 102 Stat. 4651, 4652, effective Dec. 1, 1988.

SHORT TITLE OF 2004 AMENDMENT

Pub. L. 108-405, title I, Sec. 101, Oct. 30, 2004, 118 Stat.

2261, provided that: "This title [enacting this chapter and

sections 10603d and 10603e of Title 42, The Public Health and

Welfare, repealing section 10606 of Title 42, and enacting

provisions set out as a note under this section] may be cited as

the 'Scott Campbell, Stephanie Roper, Wendy Preston, Louarna

Gillis, and Nila Lynn Crime Victims' Rights Act'."

REPORTS ON ASSERTION OF CRIME VICTIMS' RIGHTS IN CRIMINAL CASES

Pub. L. 108-405, title I, Sec. 104(a), Oct. 30, 2004, 118 Stat.

2265, provided that: "Not later than 1 year after the date of

enactment of this Act [Oct. 30, 2004] and annually thereafter, the

Administrative Office of the United States Courts, for each Federal

court, shall report to Congress the number of times that a right

established in chapter 237 of title 18, United States Code, is

asserted in a criminal case and the relief requested is denied and,

with respect to each such denial, the reason for such denial, as

well as the number of times a mandamus action is brought pursuant

to chapter 237 of title 18, and the result reached."
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